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Introduction
1

We refer to the above matter and the virtual meeting held on 18 June 2020.

2

As you aware, the dispute in the above matter is set for arbitration on Monday,
22 June 2020. During the meeting, Unions raised several points of clarity relating to the
matter which can be summarized as follows:
2.1

Implication of the Labour Court application by PSA and Others;

2.2

Whether the ninth to further respondents should join the Labour Court application
as they are cited in the matter.

3

The above issues were clarified during the meeting, however, we were requested to put
out clarification and advise in writing.

Collective Agreement
4

It is common cause that the Public Sector Unions signed a collective agreement with the
employer in 2018 wherein, the agreement provides for salary adjustment for periods
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1 April 2018 to 31 March 2019, 1 April 2019 to 31 March 2020, and 1 April 2020 to
31 March 2021, for employees on salary level 1-12.
5

The relevant clauses of the 2018 signed agreement provides as follows:
5.1

Clause 3.3 of the agreement reads as follows:
“The salary adjustment for the period 1 April 2020 to 31 March 2021, effective from 1 April
2020, for employees on salary levels 1-12 will be as follows:

5.2

3.3.1

Level 1 to 7: Projected CPI + 1.0%;

3.3.2

Level 8 to 10: Projected CPI + 0.5%; and

3.3.3

Level 11 to 12: Projected CPI”

Clause 10 of the agreement makes provision for a dispute resolution clause which
reads as follows:
“If there is a dispute about the interpretation or application of this agreement any party may
refer to the matter to the Council for resolution in terms of the dispute resolution procedure
of the Council”

5.3

Clause 11 of the agreement further deals with the implementation of the
agreement and reads as follows:
“11.1

This agreement shall come into effect on the date it enjoys majority support
and shall remain in force unless terminated or amended by agreement in
writing;

11.2

In the interpretation and application of this agreement, words used in the
agreement and defined within the Constitution of the Council will have the
meaning as defined in the Constitution;
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11.3

In the event of any conflict between a provision of this agreement and any other
agreement of the Council, the provision of this agreement, takes precedence;
and

11.4

The Council will monitor the implementation of this agreement.”

Labour Court Application
6

On or about 5 June 2020, PSA and other Unions filed applications with the Labour Court
where they seek the Labour Court to declare the employer’s failure to implement the
salary adjustment as contemplated in clause 3.3 of the collective agreement is in breach
of the employment contract and order the employer to implement the salary adjustment.1

7

PSA cited SADTU and other trade unions in the application because they are signatories
to the collective agreement and they have material interest in the outcome of the
application. It should also be noted that the applicants seek no relief against the
respondents.2

8

As advised, it is our view that SADTU and others must not join nor oppose the application
as such would expose clients to unnecessary cost orders. We reiterate our view that it
will not be in the interest of SADTU and other unions to join or oppose as prospects of
success are not good on the ground of legal precedent set by the Labour Appeal Court
in a matter of Rukwaya & Others v Kitchen Bar Restaurant, which will be discussed
below.

The Law
9

Section 3.1 of the Labour Relations Act 66 of 1995 (“LRA”) makes provision for collective
agreements concluded in a bargaining council and reads as follows:

1
2

See Notice of Motion
See paragraph 23 of the Founding Affidavit
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“Binding nature of the collective agreement concluded in the Bargaining Council
Subject to the provisions of section 32 and the Constitution of the bargaining council, a
collective agreement concluded in a bargaining council binds-

(a)

The parties to the bargaining council who are also parties to the collective agreement;

(b)

Each party to the collective agreement and the members of every other party to the
collective agreement in so far as the provisions thereof apply to the relationship
between such a party and the members of such other party; and

(c)

The members of a registered trade union that is a party to the collective agreement
and the employers who are members of a registered employers’ organization that is
such a party, if the collective agreement regulates-

(i)

Terms and conditions of employment; or

(ii)

The conduct of the employers in relation to their employees or the conduct
of the employees in relation to their employers.”
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Section 33A of the LRA deals with the enforceability of collective agreements by
bargaining councils, and reads as follows:
“Enforcement of collective agreements by bargaining councils
(1)

Despite any other provision in this Act, a bargaining council may monitor and enforce
compliance with it collective agreements in terms of this section or a collective agreement
concluded by the parties to the council.

(2)

For the purposes of this section, a collective agreement is deemed to include:

a.

Any basic condition of employment which in terms of section 49(1) of the Basic
Conditions of Employment Act constitutes a term of the employment of any employee
covered by the collective agreement; and

b.

The rules of any fund or scheme established by the bargaining council.
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(3)

A collective agreement in terms of this section may authorize a designated agent
appointed in terms of section 33 to issue a compliance order requiring any person bound
by that collective agreement to comply with the collective agreement within a specified
period.

(4)

(a)

The council may refer any unresolved dispute concerning compliance with any
provision of a collective agreement to arbitration by an arbitrator appointed by
the council.

(b)

If a party to an arbitration in terms of this section, that is not a party to the
council, objects to the appointment of an arbitrator in terms of paragraph (a),
the Commission, on request by the council, must appoint an arbitrator.

(c)

(5)

If an arbitrator is appointed in terms of subparagraph (b)

(i)

the Council remains liable for the payment of the arbitrator’s fees; and

(ii)

the arbitrator is not concluded under auspices of the Commission.

An arbitrator conducting an arbitration in terms of this section has the powers of a
commissioner in terms of section 142, read with the changes required by the context.

(6)

Section 138, read with the changes required by the context, applied to any arbitration
conducted in terms of this section.

(7)

An arbitrator acting in terms of this section may determine any dispute concerning the
interpretation or application of a collective agreement.

(8)

Interest on any amount that a person is obliged to pay in terms of a collective agreement
accrues from the date on which the amount was due and payable at the rate prescribed
in terms of section 1 of the Prescribed Rate of Interest Act, 1975 (Act 55 of 1975), unless
the arbitration award provides otherwise.
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(9)

An award in an arbitration conducted in terms of this section is final and binding and may
be enforced in terms of section 143.

11

The case of Rukwaya & Others v Kitchen Bar Restaurant3 is of relevance to the
matter at hand.
11.1

The appellant employees contended that the employer was in breach of
several of the terms and conditions of the collective agreement, and in
particular, that it had failed to pay the minimum wage determined by the
agreement.

11.2

However, instead of invoking the dispute-resolution mechanisms provided for
in the collective agreement, and failing that, referral to compliance arbitration
under the auspices of the Council in terms of Section 33A of the LRA, the
employees approached the Labour Court in terms of Section 77(3) of the Basic
Conditions of Employment Act 75 of 1997, claiming a remedy under contract
law. The employer disputed the jurisdiction of the court.

11.3

The Labour Court found that the true nature of the dispute was the employer’s
non-compliance with the provisions of the collective agreement and it had to
be enforced via the dispute-resolution mechanism contained in the collective
agreement, and if necessary, arbitrated in terms of section 33A of the LRA.
Accordingly, the Labour Court held that it did not have jurisdiction to adjudicate
the dispute.

11.4

The matter was thereafter taken on appeal to the Labour Appeal Court (LAC).
The LAC held as follows in paragraphs 17 and 18 of its judgement:
“The appellants in this appeal rely on the respondent’s purported
contraventions of the collective agreement to support their claim for payment

3

(2018) 39 ILJ 180 (LAC)
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of a minimum wage and certain other things. The determination of whether the
respondent has contravened the collective agreement as alleged, calls for its
interpretation and application. However, in terms of clause 28(A) of the
collective agreement, disputes pertaining to its interpretation and application
must be dealt with by the bargaining council in accordance with the procedure
set out therein.

A bargaining council is empowered in terms of section 33A of the LRA to
enforce a collective agreement, which it has concluded. The dispute resolution
procedure provided for in clause 28(A) of the collective agreement seeks to do
precisely that. It is binding on both the appellants and the respondent, and it
provides each of them with a remedy which they are obliged to pursue in the
event of non-compliance by other party.”4

11.5

The LAC agreed with the Labour Court that it had no jurisdiction to deal with
the dispute that had arisen from a contravention of the collective agreement.
The appeal was dismissed.

Conclusion
12

Based on the Labour Appeal Court judgment referred above, we are of the opinion that
the Unions will have difficulty in convincing the Court that it has jurisdiction to adjudicate
the matter considering the fact that the collective agreement sets out the dispute
resolution mechanism that parties should follow in case of a dispute.
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4

We attach a copy of the judgment for ease of reference.

Rukwaya & Others v Kitchen Bar Restaurant (2018) 39 ILJ 180 (LAC) at paras 17- 18

